VoLume 43, NUMBER 3

T eporter

FREEDOM OF MOVEMENT

un\./'\. vﬂ._ \va \J\. \.



http://www.afjag.af.mil/library

The Reporter

2016 Volume 43, Number 3

LieuTeENANT GENERAL CHRISTOPHER F. BURNE
THe JupGe AbvocATE GENERAL
oF THE AR Force

MaJor GENERAL JEFFREY A. ROCKWELL
Deputy Jupge ApvocATE GENERAL
oF THE AR Force

CHier MasTER SERGEANT LARRY G. TOLLIVER
SENIOR PARALEGAL MANAGER TO
THe JupGe AbvocATE GENERAL

CoLoneL Kirk L. Davies
CommANDANT, THE JuDGE ADVOCATE
GENERAL’S ScHooL

MaJor GRAHAM H. BERNSTEIN
EpiTor-IN-CHIEF

LieuteNanT CoLoNEL Eric M. JoHNsON
MaJor Laura C. DESio
Executive EpiTors

LieuTeNANT CoLoNEL MELINDA GREENE
Masor RanAE Doser-PascuaL
MaJor NATE HIMERT
MaJor IsrAEL KING
MaJor TEAH LAMBRRIGHT
CAPTAIN SARAH CORNETT
CaPTAIN ANDREW GROGAN
CaptaN Junemoo Lee
CapTaAIN Apam Mubce
TecHNIcAL SERGEANT ANDRIA WINLOCK
EbiTors

Ms. THomasA T. PauL
ILLusTRATOR/EDITOR

THE REPORTER CAN BE ACCESSED ONLINE AT
HTTP://WWW.AFJAG.AF.MIL/LIBRARY/
Cite As: THE RePorTER, VoL. 43, No. 3

Find us on:
[i facebook.

https://www.facebook.com/AFJAGS

QQCATE G[/Vé‘/r,
,7(/

Q —

ABout Us

THE REPORTER is published by The Judge Advocate General’s
School for the Office of The Judge Advocate General, United States Air
Force. Contributions from all readers are invited. ltems are welcomed on
any area of the law, legal practice, or procedure that would be of interest to
members of The Judge Advocate General’s Corps.

VIEWS EXPRESSED herein are those of the author. They do

not necessarily represent the views of The Judge Advocate General,
Department of the Air Force, or any other department or agency of the
United States Government. In addition, links provided do not necessarily
represent the views of the author, The Judge Advocate General,
Department of the Air Force, or any other department or agency of the
United States Government. They are meant to provide an additional
perspective or as a supplementary resource.

ITEMS OR INQUIRIES should be directed to The Judge Advocate
General’s School, AFLOA/AFJAGS, 150 Chennault Circle, Maxwell Air
Force Base, Alabama 36112. (334) 953-2802 / DSN 493-2802.
AFLOA.AFJAGS@us.af.mil

CONTENTS

SECURING OPERATIONAL FREEDOMS IN THE GLOBAL COMMONS 2

The Importance of the U.N. Convention on the Law of the Sea to the
U.S. Air Force

NEW SPACE ACTIVITIES 12
Expose a Potential Regulatory Vacuum

SENTENCE RELIEF 21
At the Air Force Court of Criminal Appeals During the Last 10 Years

IFIT AIN'T BROKE... 31

How it is Time to Rethink the Letter of Reprimand Process for
Enlisted Personnel

On the Cover: PACIFIC OCEAN (June 15, 2016) — The guided-missile destroyer USS Spruance
steams in the Pacific while two B-52 bombers, assigned to the U.S. Air Force 69th Expeditionary Bomb
Squadron, fly overhead following a joint-service targeting and bombing exercise. (U.S. Navy photo by
Mass Communication Specialist Second Class Will Gaskill/Released)


mailto:AFLOA.AFJAGS%40us.af.mil?subject=Reporter
mailto:AFLOA.AFJAGS%40us.af.mil%20?subject=The%20Reporter
http://www.af.mil/AboutUs/Biographies/Display/tabid/225/Article/108386/lieutenant-general-christopher-f-burne.aspx
http://www.af.mil/AboutUs/Biographies/Display/tabid/225/Article/485079/major-general-jeffrey-a-rockwell.aspx
https://www.facebook.com/SeniorParalegalManagerToTheJudgeAdvocateGeneral/
http://www.afjag.af.mil/library/
https://www.facebook.com/AFJAGS
https://www.facebook.com/AFJAGS

SUMMARILY DISMISSED 39
The Use of Immunized Evidence at Administrative Discharge Boards

READY, SET, POST! 47
The Influence of Legal Blogs in Today’s Professional Landscape

IMPROVING USE OF THE ABA MILITARY PRO-BONO PROJECT 51
To Assist Clients in Need

NO AUDIT, NO PROBLEM 60
Calculating FAR Part 12 Termination for Convenience Settlements




Message from

The Commandant

reedom of movement is a critical component of any successful battle strategy. Our

feature articles in this edition explore how the law, or the absence thereof, affects the

United States” access to the global commons. Major Israel King offers a detailed
examination of the United Nations Convention on the Law of the Sea and explains why it
is relevant to today’s Air Force operations. Meanwhile, Major Susan Trepczynski looks to

the stars to examine international and domestic law as it pertains to space activities and

how these laws fare in light of the burgeoning private space sector.

In addition to our featured articles, Major Kevin Gotfredson and Captain Micah Smith perform a rigorous

analysis of sentencing relief statistics from the Air Force Court of Criminal Appeals for the past 10 years to
determine if there is any truth to the assertion that overturning valid convictions is on the rise. Also, Major
Christopher Baker and Technical Sergeant Christopher Shefhield take a hard look at the state of bad paper in

the Air Force and whether the effects of a letter of reprimand have drifted too far from its intended purpose.

Captain Thomas Burks rounds out this edition’s military justice contributions by examining the interesting area

of immunized evidence used at administrative discharge boards.

Major Douglas DeVore II, Captain Sarabeth Moore, Master Sergeant Jennifer Hendrix, and Senior Airman
Nicole Mynatt provide this edition’s legal assistance offering. They share lessons learned out of Al Udeid Air
Base’s legal office, where they utilized the American Bar Association Pro-Bono Project to better assist clients.

Finally, in fields of practice, Ms. Libbi Finelsen offers a primer on calculating FAR Part 12 termination for

convenience settlements, and Major Aaron Jackson advocates for the virtues of legal blog posting in today’s

professional landscape.

The Reporter continues to benefit from the outstanding contributions from subject matter experts in the field.
We encourage each of you to write and submit articles for publication. Through your efforts, the JAG Corps

maintains its expertise within the ever changing world of law.
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BY MAJOR ISRAEL D. KING

Why should we,
as members of
the U.S. Air Force,
care about a
treaty dealing
with the law of
the sea?

Stock Photo © iStock.com/cosmin4000

n 6 February 2015,

President Barack Obama

released his 2015 National
Security Strategy." In the midst of this
document, while explaining his vision
for assuring continued access by the
United States to the global com-
mons—the sea, the air, space, and
cyberspace—DPresident Obama urged
the U.S. Senate to ratify the United
Nations Convention on the Law of
the Sea (UNCLOS), stating that the
failure of the Senate to do so in years
past “undermines our national inter-

est in a rules-based international

! Office of the Press Secretary, Fact Sheet: The
2015 National Security Strategy, THE WHITE
Housk (6 February 2015), https://www.
whitehouse.gov/sites/default/files/docs/2015_
national_security_strategy_2.pdf.

Stcuning Orerationnr FrReeoms
IN THE Giroear Go

The Importance of the U.N. Convention on the Law of the Sea to the U.S. Air Force

order.”” This was not the first time
that President Obama had given voice
to his desire to ratify UNCLOS.
Similar words are found in his 2010
National Security Strategy,” as well as
in the testimony of those from his
administration that testified during
committee hearings on UNCLOS in
2012.* Going back further, we can
find similar sentiments expressed in
public statements made by Presidents

Bill Clinton and George W. Bush,’

2 PReSIDENT BaRack OBAMA, NATIONAL
SECURITY STRATEGY 13 (2015).

3 PRESIDENT Barack OBama, NATIONAL
SECURITY STRATEGY 50 (2010).

* The Law of the Sea Convention: Hearing on
Treaty Doc. 103-39 Before the S. Comm. on
Foreign Relations, 112th Cong. 7-12 (2012)
(statement of Hillary Clinton, Sec. of State of
the United States).

> Jim Lobe, POLITICS-US: Bush Endorses Law
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In the mid-20th
century, coastal

nations became
increasingly
concerned about
the exploitation
of their maritime
resources by
instruments of
other nations.
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and in the committee hearing testi-
mony of their advisors.® The Obama
administration is now the third in a
row in which the Senate has refused
to give its advice and consent to
UNCLOS, and with an election com-
ing in just a few months, there may
soon be a fourth. So, why is it that
presidents of both major political par-
ties have sought UNCLOS’s ratifica-
tion, only to have the Senate consis-
tently refuse to do so? Better yet, why
should we, as members of the U.S.
Air Force, care about a treaty dealing
with the law of the sea, and maybe
even support efforts to ratify it? These
are the questions that this article seeks

to answer.

THE HISTORY OF UNCLOS

In the mid-20th century, coastal
nations became increasingly con-
cerned about the exploitation of their
maritime resources by instruments
of other nations.” For example, as
commercial fishing fleets began to
stray further and further away from
their homeports in search of a good
catch, coastal nations saw the rapid
depletion of the coastal fish stocks that
their native populations relied upon
for employment and food.® At this

of the Sea Treaty, INTER PRESS SERVICE (16
May 2007), http://www.ipsnews.net/2007/05/
politics-us-bush-endorses-law-of-the-sea-

treaty/
¢ See S. Exec. Rep. No. 110-9, at 2-3 (2007).

7 Div. for Ocean Affairs & the Law of the Sea,
The United Nations Convention on the Law

of the Sea (A Historical Perspective) (1988),
http://www.un.org/depts/los/convention_
agreements/convention_historical_perspective.
hem#Historical%20Perspective (last visited 14
June 2016).

8 Id.

same time, with the rapid expansion
of worldwide commerce in goods such
as oil and other hazardous materials,
coastal nations became concerned
about the threat of pollutants to their
shares of the ocean’s bounty.” To
address these concerns, nations began
to assert control over much larger
parcels of ocean than they had under
the historical “freedom of the seas”
doctrine, which was predicated on the
idea that the watery expanses of the
world belonged to no one, and thus

could be freely exploited by anyone.'

However, the rapid expansion of
national claims to the world’s ocean
space created an environment ripe
for conflict as those who stood to
lose from such claims sought to
continue their long-distance resource
exploitation activities. For example,
during the so-called “Cod War”
between the United Kingdom and
Iceland, when the Icelandic govern-
ment threatened to use gunboats to
capture British vessels caught fishing
within 12 nautical miles of Iceland’s
coast, the British government sent
warships to escort the British fishing
fleet within the area."" Although no
ships were sunk, Icelandic vessels did
occasionally fire upon British fishing
ships, and British and Icelandic war-

ships on several occasions came close

o Id.
1y

'Tye NaT'L ARCHIVES, THE CABINET PAPERS
1915-1988: THE Cop WaRs (UK), heep://
www.nationalarchives.gov.uk/cabinetpapers/
themes/cod-wars.htm (last visited 14 June

2016).
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to trading blows.'” Out of a desire

to avoid conflicts such as these, the
United Nations (U.N.) called for the
establishment of a Conference on the
Law of the Sea to establish clear rights
and responsibilities within different

zones of the world’s oceans.’?

In 1958, this First U.N. Conference
on the Law of the Sea concluded with
the creation of four limited conven-
tions governing activities in territorial
seas, contiguous zones, continental
shelves, and the high seas.* However,
the conference did not result in a
comprehensive treaty on the law of
the sea, and those instruments it did
produce failed to include agreements
on several all-important questions,
such as the accepted breadth of a
nation’s territorial sea.’> While the
U.N. convened a Second Conference
on the Law of the Sea in 1960 to
resolve these outstanding issues, the
conference concluded after six weeks
without any new agreements.'® The
U.N. would not call for another
Conference on the Law of the Sea
until 1973, in response to a plea from
Malta’s ambassador to the U.N. that
the world’s powers direct their atten-

tion back to the political instability

2 1d.

13 United Nations Division for Ocean Affairs
& the Law of the Sea, supra note 7.

141 AArRON L. SHALOWITZ & MicHAEL W.
REED, SHORE AND SEA BOUNDARIES 210-11
(1962).

15> TurLio TREVES, 1958 GENEVA
CONVENTIONS ON THE LAW OF THE SEa 2
(2008), http://legal.un.org/avl/ha/gclos/gclos.
html.

16 SHALOWITZ & REED, supra note 14 at
275-76.

and environmental degradation that
the lack of a comprehensive treaty
on the law of the sea had brought."”
In 1982, after nine years of negotia-
tions, the Conference participants
submitted UNCLOS to the U.N.s
membership as a comprehensive
instrument designed to supersede all

treaties negotiated in 1958."8

Historically, the United States had
long played a key role in negotiations
over the law of the sea. It was a major
player in the First U.N. Conference,
and ratified all four of the 1958
conventions within three years of

the Conference’s conclusion.” It
continued playing a major role in
both the Second and Third U.N.
Conferences, with the completion of
a comprehensive law of the sea treaty
being its principal goal.”* However,
once UNCLOS opened for signature,
President Ronald Reagan opted not
to sign it, on the belief that the provi-
sions of Part XI dealing with deep
seabed mining were inconsistent with

aspects of U.S. political and economic

7 United Nations Division for Ocean Affairs
& the Law of the Sea, supra note 7.

8 Tommy T. B. Koh, 7he Third United
Nations Conference on the Law of the Sea:
What Was Accomplished?, L. & CONTEMP.
Pross., Spring 1983, at 1, http://
scholarship.law.duke.edu/cgi/viewcontent.
cgi?article=3696&context=lcp.

19 See United Nations, Status of Treaties:
Chapter XXI: Law of the Sea, UNITED
Nations TReary COLLECTION (8 February
2016), https://treaties.un.org/Pages/Treaties.
aspx?id=218&subid=A&lang=en.

20 Presidential Statement on the Third United
Nations Conference on the Law of the Sea,

18 WEEkLY Comp. Pres. Doc. 94 (29 January
1982).

policy.?" That said, President Reagan
asserted the United States would fol-
low all other provisions of UNCLOS
as if it had signed it.** This status quo
would last until 1989, when a call by
the U.N. General Assembly for more
universal participation in UNCLOS
led the U.N. Secretary General to
initiate a new round of negotiations
designed to bring industrial nations
such as the United States into the
UNCLOS framework.?® These nego-
tiations would conclude in 1994 with
a supplemental agreement addressing
President Reagan’s concerns.? Upon
completion of this agreement,
President Clinton submitted both
UNCLOS and its 1994 Supplemental
Agreement to the Senate for its
advice and consent to ratification.”
This was the first in a series of failed
attempts by the U.S. Executive to
ratify UNCLOS. The rest, as they say,

is history.

BENEFICIAL PROVISIONS

What is it about the treaty that is

of interest to the Executive with
respect to military operations, and
should be of interest to the Air Force?
Admittedly, a treaty billed quite
clearly as the law of the sea does not

immediately appear pertinent to

2! Presidential Statement on United States
Oceans Policy, 19 WeekLy Comp. Pres. Doc.
383 (10 March 1983).

22 ]&{.

23 James HarrisoN, EvorLuTioN oF THE Law
OF THE SEA: DEVELOPMENTS IN LAW-MAKING
IN THE WAKE OF THE 1982 AW OF THE SEA
CoNvVENTION 98 (2007).

24 ]&{.
25 ]d
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UNCLOS's delineation
of national and

international airspace
provide U.S. military
aircraft with vitally
important notice of
when permission is
and is not required to
fly over a particular
parcel of ocean...
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U.S. Air Force operations. However,
a closer look at the treaty provides

substantial evidence to the contrary.

First and foremost, UNCLOS
provides clarity as to the limits of a
nation’s sovereign territory. Quite
simply, under UNCLOS, a nation is
permitted to assert sovereign rights
over its land territory and internal
waters, a territorial sea 12 nautical
miles in breadth, and the airspace
above both.?® All water and air sea-
ward of the territorial sea is deemed
international in character. The clarity
UNCLOS provides on this point is
vitally important, given the disparate
rights and responsibilities applicable
to military and other government
aircraft operating in national airspace

as opposed to international airspace.

What are these rights and
responsibilities? With respect to
national airspace, the Convention on
International Civil Aviation (Chicago
Convention), the preeminent treaty
on aerial navigation, provides military
and other government aircraft of one
state have no right to fly over the ter-
ritory of another state without having
first received special permission from
that state.?” Furthermore, once a state
permits such aircraft to fly over its ter-
ritory, it may restrict travel by requir-
ing them to fly a particular route or

land at a particular airport before

26 United Nations Convention on the Law
of the Sea, art. 2-3, 10 Dec. 1982, 1833
U.N.T.S. 397 [hereinafter UNCLOS].

27 Convention on International Civil Aviation
art. 3, Dec. 7, 1944, 15 UN.T.S. 296

[hereinafter Chicago Convention].

proceeding.?® This is not the case in
international airspace. UNCLOS
makes clear that military and other
government aircraft need not seek
permission from any national author-
ity to transit through international
airspace.”” In international airspace,
such aircraft are only required to
avoid harmfully interfering with

the rights of other states ability to
transit through international airspace
and conduct other activities on the

high seas.*

Not only does UNCLOS’s delinea-
tion of national and international
airspace provide U.S. military aircraft
with vitally important notice of when
permission is and is not required to
fly over a particular parcel of ocean, it
also provides nations like the United
States with a legal basis for contesting,
by air and by sea, attempts by other
nations to extend their territorial
sovereignty beyond 12 nautical

miles into international waters and
airspace.”’ This would include, for
example, attempts by North Korea to
normalize its claims to a 50-nautical
mile “security zone” off its coasts,
within which it purports to have the
right to unfettered control of transit

by both ships and aircraft.** Thus,

28 Id. at 298, 300.
2 UNCLOS, supra note 26, at 419, 432.
30 14

31 See U.S. Dert oF DEF., U.S. DEPARTMENT
oF DEFENSE FREEDOM OF NAVIGATION
ProGRAM FacT SHEET (2015), htep://policy.
defense.gov/Portals/11/Documents/gsa/cwmd/
DoD%20FON%20Program%20--%20
Fact%20Sheet%20(March%202015).pdf.

32 Choon-Ho Park, 7he 50-Mile Military
Boundary Zone of North Korea, 72 AM. J.
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in a very simple and straightforward
way, UNCLOS provides the United
States with a valuable tool in its
efforts to ensure freedom of naviga-
tion for commercial and government

air and sea vessels worldwide.

Other UNCLOS provisions of
particular importance to U.S. Air
Force operations are those that carve
out exceptions to the general rule
granting states absolute sovereignty
over their territorial sea and the air
above it. The first of these exceptions
applies in international straits, which
are created where states on either side
of a body of water are so close to each
other that their territorial seas touch
or overlap.” With UNCLOS formally
recognizing the right of states to a
territorial sea 12 nautical miles in
breadth, many bodies of water previ-
ously free from claims of sovereignty
came to be enclosed.?* Such situations
currently exist at many of the world’s
most crucial maritime chokepoints,
such as the Straits of Gibraltar, the
Straits of Hormuz, and the Straits

of Malacca.?® Surface vessels are

able to traverse through such straits

INT'L L. 866, 867 (1978). See also U.S. Dep'T
or DEr., U.S. DEPARTMENT OF DEFENSE
FREEDOM OF NAVIGATION REPORT FOR
FiscaL YEAR 2014 (2015), http://policy.
defense.gov/Portals/11/Documents/gsa/
cwmd/20150323%202015%20DoD %20
Annual%20FON9%20Report.pdf.

33 Lewis M. Alexander, International Straits, 64
INTL L. STUD. 91 (Horace B. Robertson, Jr.
ed.,1991).

3 Horace B. Robertson, Jr., Passage Through
International Straits: A Right Preserved in the
Third United Nations Conference on the Law
of the Sea, 20 Va. ]. or INT'L L. 807, 807-809
(1979).

% Alexander, supra note 33, at 104.

without securing special permission
by relying upon the right of Innocent
Passage, which allows continuous and
expeditious transit through a nation’s
territorial sea as long as such transit

is not in any way prejudicial to the
peace, good order, and security of the
coastal state.?® However, aircraft are
not afforded the right of Innocent
Passage. A surface vessel may not even
launch or recover aircraft if it wishes

to exercise Innocent Passage.””

A surface vessel may
not even launch or
recover aircraft if it
wishes to exercise
Innocent Passage.

Why might this be? Well, when the
community of nations first looked to
establish international rules on air
travel in the late 1910’s and early
1920’s, thoughts on the matter were
heavily influenced by the experience
of World War I, in which the viability
of aircraft as a weapon of war was viv-
idly exhibited.?® The resulting argu-
ment over permitting a right of
Innocent Passage in the air as on the
sea was thus framed in terms of the
threat posed by aircraft versus that
posed by sea-craft. In the case of air-
craft, the threat was perceived as high,

given that aircraft can quickly traverse

3¢ UNCLOS, supra note 26, at 404-405.
714

3 M.W. Royse, Who Owns the Air?, 10
AVIATION & AIRCRAFT J. 463, 464 (1921).

the breadth of the territorial sea

and penetrate deeply into a nation’s
land territory and wreak havoc.*
Comparatively, the threat posed by
sea-craft was perceived as relatively
low, given they could not traverse the
territorial sea at such great speed, and
may never penetrate further than a
nation’s shore.*” Thus, while the right
of Innocent Passage remains a funda-
mental tenet of the law as applied to
the sea, it has never ripened into such

as applied to the air.”’

In the absence of a right of Innocent
Passage for aircraft, UNCLOS has
recognized a right of Transit Passage
in international straits, which allows
aircraft (and ships) the right to
traverse through a strait and across
its entire breadth, up to the land
territory of the coastal state, without
permission or in compliance with
other demands of the strait’s border-
ing state(s).”> However, in order to
lawfully make use of Transit Passage,
an aircraft must (1) proceed without
delay over the strait; (2) not threaten
or use force against the sovereignty,
territorial integrity, or political
independence of the coastal states,
or in any other manner contrary to
the legal principles found within the
U.N. Charter; and (3) only perform
those activities it must do to transit

continuously and expeditiously

 Id,
© 14,

#! Sheila F. Macbrayne, 7he Right of Innocent
Passage, 1 McGiLL L. J. 271, 276 (1954-55).

2 UNCLOS, supra note 26, at 411.
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through the strait, unless other activi-
ties become required through force

majeure or by distress.”>

In addition to Transit Passage,
UNCLOS carves out a second excep-
tion to the general rule of absolute
sovereignty over national airspace in
the form of Archipelagic Sea Lanes
Passage. This right applies within
the boundaries of archipelagic states,
defined as states composed of groups
of islands, internal waterways, and
other natural features “which are so
closely interrelated that such islands,
waters, and other natural features
form an intrinsic geographical,
economic and political entity.”*
Under UNCLOS, these states (such
as the Philippines and Indonesia)

are allowed to consider all the water
encircled by the outermost islands
of their archipelagos as sovereign
territory akin to internal waters.*
However, given that many inter-
national trade routes pass through
these waters, UNCLOS requires
archipelagic states to designate

sea lanes and air routes through
which ships and aircraft may travel
without securing the permission

of the surrounding state.* As with
Transit Passage, aircraft making use of
Archipelagic Sea Lanes Passage must
do so continuously, expeditiously, and

peacefully in their normal mode of

B Id.

“Id. at 414.
 Id. at 414-416.
“ Jd. at 416.

operations.”” However, whereas the
right of Transit Passage extends across
the entire breadth of an international
strait, the right of Archipelagic Sea
Lanes passage only extends 25 miles
to either side of the line designated
by the archipelagic state as the route
of transit.”® Further, aircraft making
use of Archipelagic Sea Lanes Passage
to traverse through an archipelagic
state may not “navigate closer to the
coasts than 10 per cent of the distance
between the nearest points on islands

bordering the sea lane.”

To some, the rights of Transit Passage
and Archipelagic Sea Lanes Passage
may seem of little importance. After
all, the United States has routine
procedures in place for requesting
diplomatic clearance for U.S. state
aircraft to transit into, through,

and out of the national airspace

of other nations.>® However, a
sovereign state always has the right
to withhold over flight permission in
certain circumstances or to withdraw
completely from international agree-
ments previously made, and so there
may come a time when the rights of
Transit Passage and Archipelagic Sea
Lanes Passage enshrined in UNCLOS
will be crucial in enabling the U.S.
Air Force to conduct its operations

around the world without fear of

7 Id.
8 UNCLOS, supra note 26, at 416.
“ Id.

0 U.S. Dep't of Def., DEPARTMENT OF
DEerENSE FOREIGN CLEARANCE MANUAL 50
(31 May 2016).

violating the sovereignty of those with
whom the United States has no quar-
rel. Such was the case in 1986, when
President Reagan sought to retaliate
against the regime of Muammar
Qaddafi following the bombing of a
German discotheque by agents linked
to Qaddafi’s regime that killed one
American serviceman and injured
more than 75 others.” Believing the
United States plan to retaliate against
Qaddafi violated international law,
France and Spain refused to permit
the United States to utilize their
territory or transit through their
airspace in order to conduct strikes
within Libya.* Deprived of a direct
route between their bases in the
United Kingdom and their targets

in Libya, the 18 F-111s tasked with
bombing Libyan military targets were
still able to accomplish their mission
by flying around France and Spain
and, using Transit Passage, through
the Straits of Gibraltar.>® Thus, the
right of Transit Passage has already
played a key role in ensuring that the
United States’ ability to achieve its
military and political objectives, and
it may very well be needed in such
capacity in the future. While in this
case the United States was able to take
advantage of Transit Passage without
having ratified UNCLOS, as will be
further explained in the next section,

the United States would be remiss in

5! Judy G. Endicott, Raid on Libya: Operation
ELDORADO CANYON, in SHORT OF WAR:
Major USAF CoNTINGENCY OPERATIONS
145, 148 (A. Timothy Warnock ed., 2000).

52 Id.
53 Id.
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assuming that it will be able to do so
in perpetuity without acceding to the
UNCLOS legal regime.

REFUTING ARGUMENTS
AGAINST RATIFICATION

Having established that UNCLOS
contains provisions of great interest
and benefit to the U.S. Air Force, we
now turn to the views of those who
oppose its ratification. Admittedly,
some objections to the treaty fall
outside the realm of military affairs,
and thus are beyond the scope of this
article. Those objections which do
implicate the military tend to follow
three lines of argument: (1) ratifying
UNCLOS would automatically limit
the type of military activities the
United States can perform on the
seas and in the air above, (2) ratifying
UNCLOS would compel the United
States to subject itself to binding
dispute resolution proceedings that
could declare certain U.S. military
activities illegal, and (3) ratifying
UNCLOS is unnecessary because
the United States is already able to
claim its protections since UNCLOS
merely codifies existing customary

international law.

The objection that ratifying
UNCLOS would automatically limit
the activities of the U.S. military
arises from treaty language that, at
first blush, may appear quite limiting.
The text of Article 88, for example,
states simply, “[t]he high seas shall

be reserved for peaceful purposes.”*

Similar language is found in the

text of Article 141 and the title of
Article 301.°° From this language,
opponents of UNCLOS argue treaty
ratification would prohibit the U.S.
military from operating outside its
own territorial sea and the territorial
seas of states that have given it
permission to operate.”® However, this
argument is contravened by reference
to other provisions of UNCLOS, the
negotiating history of the treaty, and
the current practice of states that have

ratified it.

First, the text of UNCLOS provides
evidence that the intent of the draft-
ers was not to prohibit all military
activity on or above the world’s
oceans, but only those activities that
would constitute an unlawful threat
or use of force in violation of the
general principles of international
law found within the U.N. Charter.
This would include activities like
those described within U.N. General
Assembly Resolution 3314 (invasion,
occupation, bombardment, blockade,
etc.) that are conducted without a

legal justification, such as self-defense,

># UNCLOS, supra note 26, at 433.

55 Article 141 states, “The Area shall be open
to use exclusively for peaceful purposes by all
States, whether coastal or land-locked, without
discrimination and without prejudice to the
other provisions of this Part.” UNCLOS,
supra note 26, at 447. The title of Article 301
states, “Peaceful uses of the seas.” Id. at 516.

3¢ The Law of the Sea Convention (Treaty Doc.
103-39): Hearings Before the S. Comm. On
Foreign Relations, 112 Cong. 71 (2012)
[hereinafter Law of the Sea Convention
Hearings].
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Should the

United States ratify
UNCLOS, it would
have the unilateral
right to have its
military activities
excluded from
scrutiny by an
international court
or arbitral tribunal.

or authorization from the U.N.
Security Council.” One provision

of UNCLOS that provides support
for this limited interpretation of
“peaceful purposes” is Article 138. In
referring to the same subject matter as
Article 141, Article 138 states, “[t]he
general conduct of States in relation
to the Area shall be in accordance
with...the principles embodied in
the U.N. Charter and other rules of
international law in the interests of
maintaining peace and security....”*®
Further, Article 301 specifically
defines “peaceful uses of the seas”

as refraining from “any threat or

use of force against the territorial
integrity or political independence
of any State, or in any other manner
inconsistent with the principles of
international law embodied in the

U.N. Charter.”

Further support for a more limited
interpretation of “peaceful purposes”
is found in UNCLOS’ negotiating
history, which states that the term was
not included within the treaty to limit
those military activities conducted

in full accord with the U.N. Charter
and general principles of international
law.® If this is insufficient evidence

of the intent behind UNCLQOS, one

7 G.A. Res. 3314 (XXIX), at 143 (Dec. 14,
1974); U.N. Charter art. 42, 51.

8 UNCLOS, supra note 26, at 446.
5 Id. at 516.

% William L. Schachte & John Norton
Moore, The Senate Should Give Immediate
Advice and Consent to the UN Convention on
the Law of the Sea: Why the Critics are Wrong,
J. o INT'L AFE., Fall/Winter 2005, at 5.

need only examine the actions of
others who have ratified the treaty,
such as China, Japan, Russia, the
United Kingdom, and Germany.
Despite all having signed and ratified
UNCLOS, each of these nations
continues to conduct military activi-
ties on the high seas in pursuit of
their own national interests.®’ Clearly
the consensus understanding is that

military operations are still permitted

under UNCLOS.

Moving on, the objection that ratify-
ing UNCLOS would compel the
United States to submit to binding
dispute resolution proceedings regard-
ing U.S. military operations stems
from the language of several provi-
sions within Part XV of UNCLOS,
which is concerned with the
settlement of disputes between treaty
parties. Part XV provides for two tiers
of dispute resolution proceedings. The
first tier, described by Article 279,
consists of measures enumerated by
Article 33 of the U.N. Charter that
the parties can take on their own to
resolve disputes between them, such
as “negotiation, enquiry, mediation,
conciliation,...or other peaceful
means of their own choice.”®* The
second tier, described by Articles 286
and 287, consists of bodies to whom
the parties must submit their dispute
if they fail to reach a settlement using

first tier measures.®® Specifically,

1 Id.

¢ UNCLOS, supra note 26, at 508; UN
Charter art. 33.

¢ UNCLOS, supra note 26, at 509-510.
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the parties may choose to submit
their dispute to the International
Tribunal for the Law of the Sea,

the International Court of Justice,
or an arbitral tribunal composed of
members selected by the parties and
by the U.N. Secretary-General.*

The concern of many is that these
provisions in concert could, in case
of a dispute between the United
States and another Party concerning
the interpretation of UNCLOS

with respect to military operations
on and above the high seas, serve to
put the actions of the U.S. military
on trial before a non-U.S. court or
an arbitral tribunal whose members
were in part selected by parties other
than the United States, the end
result being a determination that
certain activities conducted by the
U.S. military are illegal.® While one
may argue that this concern unfairly
assumes the international bodies to
which UNCLOS requires parties to
submit their disputes are predisposed
against the United States, one need
not appeal to logic for rebuttal

given UNCLOS itself specifically
addresses the concern. Article 298 of
UNCLOS allows states to essentially
“opt-out” of compulsory dispute
resolution procedures for certain
categories of disputes enumerated

in Article 298(b), which specifically
includes “disputes concerning

military activities, including military

A

¢ Law of the Sea Convention Hearings, supra
note 56, at 70.

activities by government vessels and
aircraft engaged in non-commercial
service.”®® Thus, should the United
States ratify UNCLOS, it would have
the unilateral right to have its military
activities excluded from scrutiny by
an international court or arbitral tri-
bunal, leaving the issue to be resolved
between the United States and the
other party to the dispute.

In the end, the dispute resolution
proceedings contained within
UNCLOS could in fact prove highly
beneficial for the United States.
Given that it is not a party to the
treaty, the United States currently
may only contest the actions of others
it believes are in violation of the
treaty through ad hoc diplomacy or
military action, such as Freedom of
Navigation Operations.®” Ratifying
UNCLOS would provide the United
States with another avenue for
resolving disputes when diplomacy
has proven ineffective and military
operations would unacceptably esca-
late tensions between the disputants.
For example, since President Obama’s
announcement of an Asian “pivot” in
2012, China has aggressively pursued
its historical claims of sovereignty

to large swaths of the East and

South China Seas, going so far as to
establish military outposts on reefs,
shoals, and even artificial islands

that China has built and fortified as
a defensive buffer far beyond its 12

¢ UNCLOS, supra note 26, at 515-516.

¢ Law of the Sea Convention Hearings, supra
note 56, at 70, 72.
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nautical mile territorial sea.®® While
the United States and others consider
these moves clearly illegal under
international law, the United States
has been unable to convince China to
change its ways through diplomatic
means, and Freedom of Navigation
Operations designed to contest
China’s military claims seem to

have only intensified China’s island-
building campaign.® There may soon
come a time when the United States
has no viable options left outside of
UNCLOS to contest China’s actions
aside from open conflict. Although
there is no guarantee of success in
dispute resolution, it would seem the
attempt would be more attractive

than conflict.

Finally, there are those who argue the
United States does not need to ratify
UNCLOS in order to take advantage
of its beneficial navigational provi-
sions as, in their view, UNCLOS
merely codifies already existing
customary international law that

the United States may rely upon
regardless of whether it has ratified
UNCLOS. What proponents of this
argument fail to realize is that like
other areas of the law, there is no
guarantee what is the law today will
be the law tomorrow. If UNCLOS
embodies customary international

law, what if the parties decide to

8 Greg Torode, China to Project Power from
Artificial Islands in South China Sea, REUTERS,
19 February 2015, http://www.reuters.
com/article/us-southchinasea-reefs-china-

idUSKBNOLNO0J820150219.

® Helen H. Wang, War or Peace in the

South China Sea, FORBES, 5 February

2016, http://www.forbes.com/sites/
helenwang/2016/02/05/war-or-peace-in-the-
south-china-sea/#41966f3711db.

amend it in a manner unfavorable to
the United States, and then begin to
act consistent with that amendment?
Before too long, what was once
customary is customary no longer,
and the United States may then find
itself deprived of the benefits it once
had. Such changes are not unheard
of in international law, and a cogent
example arises from the Law of the
Sea. Prior to the mid-20th Century,
customary international law dictated
that states had the right to assert
control over a territorial sea of no
more than three nautical miles in
breadth, which was the effective range
of the most advanced cannon avail-
able at the time this rule became the
norm.”® However, as has already been
discussed, as the interests of coastal
states led them to look at expanding
the scope of their territorial seas out
to a distance of 12 nautical miles,
custom and practice began to change,
ultimately leading to the codification
of the 12 nautical mile limit as

the norm in UNCLOS. Ratifying
UNCLOS will thus provide the
United States with a “seat at the table”
in discussions surrounding the treaty
and customary law, enabling it to
play a leading role in steering future
developments of the law of the sea in

a manner favorable to U.S. interests.

CONCLUSION
In conclusion, while there may be
concerns the United States will have

to cede some aspects of its sovereignty

in ratifying UNCLOS, this is true of

7 NOAA Office of Coast Survey, Law of
the Sea, History of the Maritime Zones Under
International Law, http:/[www.nauticalcharts.

noaa.gov/staff/law_of_sea.html (last visited 11
February 2016).

all treaties, and, as with all treaties,
should the United States ratify it
and then decide that it is more
detrimental than beneficial to be a
part of the UNCLOS community,

it may withdraw from the treaty and
continue to base its military opera-
tions on and over the sea on rights
accorded by customary international
law. On the other hand, every year
that goes by without the United
States ratifying UNCLOS is another
missed opportunity to enhance our
credibility and influence in ensuring
that the open seas remain free. There
are already signs that our failure

to join the treaty has emboldened
those who oppose our views and
raised concerns among our allies and
partners that not operating under the
same set of rules will create difficulties
in coordinating security issues as it
relates to the sea.”* Thus, the U.S.
Air Force should join with those in
our sister sea services that have and

continue to call for the ratification

of UNCLOS at the earliest available
opportunity.

7! Law of the Sea Convention Hearings, supra
note 56, at 26.
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New Seace Aetivimies Expose a
PotentinL Reguratory Uncuum

BY MAJOR SUSAN J. TREPCZYNSKI

he international legal regime well-developed with respect to some
governing space activities was  established commercial activities, the
With commercial created at a time when those current proliferation of commercial
entities becoming activities were almost exclusively capabilities and proposed activities
. . . conducted by government actors. has exposed potential holes in the
increasingly involved . - .
Consequently, the domestic laws existing regime.
in, and vital to, space implementing international obliga-
activities, it has tions reflected the fact that space INTERNATIONAL LAW
was largely a government dominated The United States is a party to the
become necessary . . . . .
domain. However, with commercial Treaty on Principles Governing the
for domestic law entities becoming increasingly Activities of States in the Exploration
to evolve... involved in, and vital to, space and Use of Outer Space, Including
activities, it has become necessary the Moon and Other Celestial Bodies,
for domestic law to evolve to ensure which makes States responsible not
that private and commercial space only for their own activities in space
activities are properly authorized (i.e., governmental activities), but also
and regulated, both for domestic for the activities of their nationals.”

policy purposes and to ensure such
! Treaty on Principles Governing the

activities remain compliant with Activities of States in the Exploration and

; ; foat : Use of Outer Space, Including the Moon and
our international obligations. While Other Celestial Bodics, 27 Jaguary 1967

the domestic legal regime is quite 610 U.N.T.S. 205 [hereinafter Outer Space
Treaty].

Stock Photo © iStock.com/Konstantin Inozemtsev
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The Outer Space
Treaty also contains
significant legal
implications for
States involved in
space activities.
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The Outer Space Treaty also contains
liability and jurisdiction and control
provisions that carry significant
implications for States with respect to

the space activities of their nationals.?

Pursuant to the Outer Space Treaty,
States have broad and enduring obli-
gations related to the space activities
of their nationals. Article VI estab-
lishes that States “bear international
responsibility for national activities in
outer space...whether such activities
are carried on by governmental agen-
cies or non-governmental entities, and
for assuring that national activities

are carried out in conformity with the
provisions of” the Outer Space Treaty.
Significantly, there is no narrowing
of the term “activities,” leaving States
essentially responsible for all activities

of their nationals in space.

Because States are responsible for the
activities of their nationals, a State
should have an inherent interest in
overseeing and regulating the space
activities of its nationals. However,
the Outer Space Treaty does not

stop at simply placing that implied
duty upon States; Article VI goes
further by affirmatively requiring
States to provide “authorization and
continuing supervision” for the space
activities of their nationals. While the
Outer Space Treaty does not elaborate
on the specific requirements for
authorization and continuing supervi-
sion, certain minimum requirements
can be inferred from the language.

As a starting point, “authorization”

2 Id., at Articles VI-VIIIL.

implies there is a requirement for
some type of an initial authorization
(such as a license) to undertake an
activity, but initial authorization is
only the beginning of a State’s respon-
sibility. In order to comply with
Article VI obligations, States must
also establish a means of continually
supervising the activity, for as long
as the activity persists. In the case
of many space activities, this may
require State supervision of ongoing

activities for multiple years.

Other provisions of the Outer Space
Treaty also contain significant legal
implications for States involved in
space activities. Article VII provides
that the “launching State” is inter-
nationally liable for damage caused
by its space object (or its component
parts) to another State or its nation-
als.? Just as Article VI establishes
that States are responsible for non-
governmental activities, the liability
provisions make the State liable for
damages caused by space objects

belonging to its non-governmental

entities.* Under Article VII of the

% Article VII defines a “launching State” as a
State “that launches or procures the launching
of an object into outer space” or a State “from
whose territory or facility is launched.” This
language is echoed in the 1972 Liability
Convention, which expands upon the

liability framework established in the Outer
Space Treaty. Convention on International
Liability for Damage Caused by Space Objects
art. I, 29 March 1972, 961 U.N.T.S. 187

[hereinafter Liability Convention].

* Outer Space Treaty, supra note 1, Article VIL
Note that for any given launch, there can be
more than one launching State and thus more
than one State that can be held internationally
liable. As previously mentioned, the Liability
Convention expands upon the liability
concept established in Article VII of the Outer
Space Treaty and, with respect to multiple
launching States, notes that those States are
jointly and severally liable. As such, launching



Outer Space Treaty, such liability
extends to damages caused on the
“Earth, in air space or in outer space,
including the Moon and other celes-
tial bodies.” The Liability Convention
adds significant detail to the liability
regime created by the Outer Space
Treaty, to include establishing that
launching States are strictly liable for
damages occurring on the surface of
the Earth or to an aircraft in flight,
but are liable based on fault for
damages occurring elsewhere.® Finally,
Article VIII of the Outer Space Treaty
provides that the State of registry has
jurisdiction and control over space
objects, their component parts, and
personnel thereof, and specifically
notes that ownership is not affected
by the location of the space object
(i.e., in outer space, on celestial bod-
ies, or returned to Earth).® Because
all space objects must have a State of
registry, and that State has enduring
jurisdiction and control over the

object and its component parts,

States may conclude agreements with and
seek indemnification from each other, but
the damaged State has the right to “seck the
entire compensation due...from any or all
of the launching States which are jointly and
severally liable.” Liability Convention, supra
note 2, Article V.

> Liability Convention, supra note 3, Articles
II and III.

¢ While there may be multiple launching
States involved in a given launch, there can
only be one State of registry. Pursuant to
Article I of the Registration Convention,

the State of registry must be a launching
State. Convention on Registration of Objects
Launched into Outer Space art I, Jan.

14, 1975, 1023 U.N.T.S. 15 [hereinafter
Registration Convention]. In cases where
there are multiple launching States, Article II
of the Registration Convention requires that
they jointly determine which of them will be
the State of registry.

any activities in space that impact
space objects are also impacting the

interests of a sovereign.

As the above discussion demonstrates,
the United States has accepted signifi-
cant international legal obligations
with respect to the space activities of
its nationals, to include commercial
entities. These obligations all must

be implemented through domestic
legislation. While legal and regulatory
regimes are well-established with
respect to many of the core space
activities currently undertaken by
commercial actors, such as com-
munications, remote sensing, and
launch, the growth of the commercial
space sector, to include expansion
into new markets and activities, is
revealing potentially unregulated
activities under the existing domestic
legal regime. The potential voids in
domestic legislation were recognized
in the recently passed Commercial
Space Launch Competitiveness Act
(CSLCA), which directs a report iden-
tifying “appropriate authorization and
supervision authorities” for “current
and proposed near-term, commercial
non-governmental activities con-
ducted in space,” and recommending
“an authorization and supervision
approach that would prioritize safety,
utilize existing authorities, minimize
burdens to the industry, promote the
U.S. commercial space sector, and
meet the United States obligations

under international treaties.””

7 U.S. Commercial Space Launch
Competitiveness Act, Pub. L. No. 114-90,
§ 108 (space authority) (2015).

Volume 43, Number 3 | Operations & Expeditionary Law

CURRENT U.S. STATUTORY AND
REGULATORY AUTHORITIES FOR
SPACE-RELATED ACTIVITIES
Broadly speaking, the current U.S.
statutory and regulatory regime for
space-related activities can be divided
into two categories: (1) laws and regu-
lations relating to payloads (including
the functional activities of those pay-
loads); and (2) laws and regulations
relating to launch. The U.S. statutory
and regulatory system pertaining

to two types of payloads —satellite
communications (SATCOM) and
remote sensing — is well-developed.
Commercial operations in both areas
are relatively mature, and industry

is accustomed to operating within

the established laws and procedures,
which serve to provide some
certainty to operations. Similarly, the
launching State focus of the space

law treaties, combined with a U.S.
policy geared toward the promotion
of commercial space launch, has led
to a comprehensive statutory and
licensing regime for launch providers.
While there will certainly be further
refinements in these specific areas as
industry continues to develop and
commercial space activities in these
sectors continue to evolve, innovation
and the expansion of commercial
space into non-traditional sectors

will highlight existing statutory and

regulatory voids.

Communications

The Federal Communications
Commission (FCC) has statutory and
regulatory authority over communica-

tions satellites, and issues licenses

14
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Not only are FCC
regulations applicable
to a broad range of
spacecraft performing
many different

types of primary
missions, they

require both initial
FCC authorization

to transmit, and
continuing FCC
oversight.

for those systems.® In addition to
implementing the U.S. obligations
arising from the space treaties previ-
ously discussed, the FCC regulations
also implement U.S. obligations

as a member of the International
Telecommunication Union (ITU), the
U.N. treaty organization responsible
for international telecommunications,
including allocating global radio
spectrum and satellite orbits, and
setting technical standards related

to communications.” As regulations
pertaining to the use of the radiofre-
quency spectrum were already well-
established by the time commercial
SATCOM services were expanding,
it is not surprising that the laws and
regulations for communications
satellites comprehensively implement
U.S. international obligations, while
simultaneously serving as a means

to ensure domestic legal and policy

interests are met.

Stating that the FCC regulates
communications satellites is useful
shorthand, but it is important to note

the breadth of the systems impacted

8 FCC statutory authority comes from the
Communications Act of 1934, as amended (47
U.S.C. § 151 ez seq.), and regulations specific
to satellite communications are found in 47
C.ER. Part 25 (2016).

% For more information on ITU

regulatory publications see the ITU
Radiocommunication Sector (ITU-R)
webpage at: http://www.itu.int/pub/R-
REG. The United States is bound by ITU
documents and implements many of the
specific technical obligations through
regulations, such as those promulgated by
the FCC. Many provisions of the ITU Radio
Regulations (RR) are directly incorporated
into 47 C.ER. For example, 47 C.ER.

§ 25.103 notes that “[t]erms with definitions
including the ‘(RR)’ designation are defined
in the same way in § 2.1 of this chapter and in

the Radio Regulations of the” ITU.

by the regulations. FCC regulations
cover the use or operation of any
“apparatus for the transmission
of energy or communications or
signals by space or earth stations.”®
Consequently, a satellite may serve

a number of primary purposes (i.e.,

its primary purpose may not be
SATCOM), but if it makes use of the
radiofrequency spectrum, that aspect
of its operations must comply with
FCC regulations." Because almost all
satellites and other spacecraft must in
some way utilize the radiofrequency
spectrum, the FCC regulations impact

a large portion of space objects.”

Not only are FCC regulations appli-
cable to a broad range of spacecraft
performing many different types of
primary missions, they require both
initial FCC authorization to transmit,
and continuing FCC oversight. The
FCC has used this regulatory author-
ity to reach beyond transmission
capabilities and regulate other aspects
of spacecraft operations. For example,
applications for space station
authorizations are required to provide

specific information relating to “the

1047 C.ER. § 25.102(a) (2016). The
definitions for “earth station” and “space
station” contained in 47 C.ER. § 25.103
mirror those found in the ITU Radio
Regulations (RR).

! Note that FCC regulations apply only

to non-governmental actors. In the United
States, federal government use of spectrum is
regulated by the National Telecommunications
and Information Administration (NTTA).

12 Oftentimes terms such as “satellite,”
“spacecraft,” and “space object” are used
interchangeably, though the specific term used
may have significance in technical and legal
contexts. The FCC Satellite Communications
regulations (47 C.ER. Part 25) define “satellite
system,” “space system,” and “spacecraft,” in
each instance defining the terms as they are

defined in the ITU RRs.
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design and operational strategies

that will be used to mitigate orbital
debris,” to include post-mission
disposal plans and the quantity of fuel
that will be reserved for post-mission
disposal maneuvers."? Once the FCC
has granted an authorization, it is
necessary to seek approval for any
subsequent modifications that would
affect “the parameters or terms and
conditions of the station authoriza-
tion,” unless those modifications are
otherwise excepted by the regula-
tions.'* Finally, FCC licenses are not
indefinite (with a few exceptions, they
generally have a period of 15 years),"
but even within the period of the
license, the FCC has the power to
revoke the license if milestones speci-

fied in the regulations are not met.'®

Remote Sensing

Statutory provisions directing the
licensing of commercial remote sens-
ing systems originated with the Land
Remote Sensing Commercialization
Act of 1984, which required that any
license issued, among other things,
had to “observe and implement

the international obligations of the
United States.”” This provision subse-
quently appeared in the Land Remote
Sensing Policy Act of 1992,'® and was

1347 C.ER. § 25.114(d)(14) (2016).

447 C.ER. § 25.117 (2016).

1547 C.ER. § 25.121 (2016).

1647 C.ER. § 25.164 (2016). Because licenses

are granted before systems are built, the
milestones represent required progress toward
operational capability.

17 Pub. L. No. 98-365, (1984).

18 Pub. L. No. 102-555, (1992). The Land
Remote Sensing Policy Act of 1992 repealed the
Land Remote Sensing Commercialization Act of
1984.

carried through into the legislation as
it exists today. The current statutory
provisions regarding the licensing

of private remote sensing space
systems are found in the National and
Commercial Space Programs Act, which
authorizes the National Oceanic

and Atmospheric Administration
(NOAA), through its Commercial
Remote Sensing Regulatory Affairs
(CRSRA) office, to issue licenses to
private remote sensing operators."’?
Specifically, the CRSRA mission is

to “regulate the operation of private
Earth remote sensing space systems,
subject to the jurisdiction of control
of the United States, while preserving
essential national security interests,
foreign policy and international
obligations.”*” Accordingly, any
person subject to the jurisdiction and
control of the United States requires
a NOAA license to operate a private
remote sensing system. While a
NOAA license is generally valid for
the operational lifetime of the system,
it is not a blanket license for a system
to conduct any and all future activi-
ties; the licensee must notify NOAA
of certain activities, such as the intent
to enter into an agreement with a
foreign entity, and is under a continu-
ing obligation to request amendments
to the license if certain changes

occur, both to business operations

or to the technical parameters of the

1 National and Commercial Space Programs
Act (51 U.S.C. § 60101, e seq.). Subchapter
III deals specifically with the licensing of
private remote sensing space systems.

2 NOAA, About CRSRA, http://www.nesdis.
noaa.gov/CRSRA/index.html (last visited 14
June 2016).

system.”! NOAA may also revoke the
license for various reasons, including
non-compliance with the terms and
conditions of the license and in cases
where the operations are inconsistent
with the national security, foreign

policy, or international obligations of
the United States.??

While NOAA’s statutory and
regulatory authority with respect to
remote sensing is comprehensive, it is
limited in one significant aspect—by
definition remote sensing statutes and
regulations only apply to the sensing
of the Earth from space.”” However,
as interest in space situational aware-
ness (SSA) data increases, there has
been a growing commercial interest in
filling the demand by placing outward
looking sensors, referred to as non-
Earth imaging (NEI) capabilities, on
remote sensing satellites. The presence
of these sensors on remote sensing
satellites has caused NOAA to deny
licenses to several systems, because a
“policy and procedure to assess NEI
imagery has yet to be developed and
agreed to by the IC [intelligence

community].”?*

2115 C.ER. § 960.7 — 960.9 (2016).
215 C.ER. §960.9 (2016).
251 U.S.C. § 60101(4) (2016) defines

“land remote sensing” as “the collection of
data which can be processed into imagery
of surface features of the Earth from an
unclassified satellite or satellites....”

24 Advisory Committee on Commercial
Remote Sensing (ACCRES) Meeting Minutes
(30 June 2015). In the meeting NOAA also
noted that from February 2015 to the date

of the meeting “CRSRA has not issued any
licenses, particularly in the academic sector
because they have a Non Earth Imaging (NEI)
component.”
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Historically, the primary policy
concern with respect to licensing
commercial remote sensing activities
was resolution, largely for national
security reasons. However, with
relatively high resolution imagery
readily available today, commercial
companies are turning their attention
to providing capabilities in a variety
of spectrums, and to providing real
time (or near real time) access to
imagery. In addition, companies are
looking to diversify their product by
providing not just imagery, but pro-
cessed information and analytics. The
policy concerns that drove the regula-
tion of imagery are also applicable

to the integration of various imagery
sources, but NOAA has no authority
to regulate the use third parties make
of imagery, and the imagery itself
may only be the raw material for a
more focused product. For example,
a commercial company may obtain
imagery data that was properly col-
lected pursuant to a NOAA license by
another company or companies, and
use a proprietary process (algorithms,
etc.) to create a product that would
not have been authorized if the com-
pany had requested a license to image
and/or produce the same information
in the first instance. In addition,
multi-national corporations and
foreign ground stations can further

complicate regulatory issues.

Launch

The Federal Aviation Administration
(FAA) Office of Commercial Space
Transportation (AST) is authorized

by statute to oversee, coordinate,

and authorize commercial launch
and reentry operations, as well as to
encourage, facilitate, and promote
commercial launch and reentry
activities.?> FAA AST authorization
and oversight serves domestic legal
and policy interests, and imple-
ments U.S. obligations under the
space treaties. While the FAA AST
statutory authorizations are fairly
comprehensive when it comes to
launch and reentry activities, the
authorizations are limited in scope
to those specific activities and do
not provide FAA AST any authority
to review payloads independent of

launch or reentry activities.

FAA AST is statutorily authorized

to license the launch and reentry

of expendable and reusable launch
vehicles, and to issue operator licenses
for such vehicles.?® These statutory
authorizations require FAA AST

to conduct a payload compliance
review as part of the licensing process,
specifically giving the FAA AST the
ability to ensure that those seeking
licenses or permits have obtained

“all required licenses, authorizations,
and permits” needed for a given
payload, and to deny a launch or
reentry license if such requirements
have not been met.?” However, if

no such licenses, authorizations,

51 US.C. § 50901 (2016).
26 FAA AST is also responsible for licensing

the operation of non-federal launch sites, or

“spaceports.” 51 U.S.C. 50904(a).

251 U.S.C. § 50904(b) and (c) (2016).
The FAA AST has promulgated regulations
pursuant to its statutory authorizations, which

are found in 14 CFR, Chapter III.

or permits are required for a given
payload, FAA AST can only prevent
launch or reentry if it is determined
that it would “jeopardize the public
health and safety, safety of property,
or national security or foreign policy
interest of the United States.”?® As
there are presently separate statutory
licensing requirements for remote
sensing and communication payloads
(under the purview of NOAA and
the FCC, respectively), the FAA AST
ensures that the appropriate licenses
have been obtained prior to licensing
the launch of such payloads, but
conducts no further payload review

on them.?”

While it is clear that the FAA AST
payload review process does provide
some government oversight of

all payloads that are launched on
vehicles subject to FAA AST licensing
authority, the review process is far
from comprehensive. The informa-
tion requirements associated with
the review process ensure that basic
information is made available, but
do not request the type of informa-
tion that would enable an in-depth
technical review of the payload or its

capabilities.*® Furthermore, in order

%51 U.S.C. § 50904(b) and (c) (2016).
» 14 C.ER. § 415.53 (2016). The FAA AST

payload reviews also exclude payloads owned
or operated by the U.S. government.

3 The information requirements for payload
review are contained in 14 C.ER. § 415.59
(2016) and include: (1) payload name;

(2) payload class; (3) physical dimensions
and weight of payload; (4) payload owner
and operator, if different from the person
requesting the payload review; (5) orbital
parameters for parking, transfer, and final
orbit; (6) identification of hazardous and
radioactive materials, and amounts of each;

17  The Reporter | Volume 43, Number 3



to deny a launch or reentry license on
the basis of a payload review, the FAA
AST must determine that the payload
would jeopardize safety, national
security, or a foreign policy interest,
which seems to set a fairly high bar
for denial. It is also important to note
that the license over which the FAA
AST has ultimate authority is being
granted to the launch company, not
the payload owner/operator. The rela-
tionship between the launch provider
and the payload owner/operator is
based on a service contract, with the
payload owner paying the launch
provider for launch services. As such,
the launch company is only providing
secondhand information about the
payload, supplied by an owner that
will generally have an interest in
keeping details of its operation to a

minimum for proprietary reasons.

Finally, it is worth noting two
additional points. The first is that
once the launch license has been
granted, FAA AST has no continuing
oversight over the activities of the
payload in space. If a payload were
capable of maneuvering, manufactur-
ing other space objects, the on-orbit
maintenance of other space objects,
or any of a number of other activities,
those activities would not be subject
to FAA AST oversight or control.
The conditions of a FAA AST launch
license apply to the launch provider,

not the payload owner/operator. This

would also hold true in the case of
the spacecraft— once a spacecraft is
in orbit, if that spacecraft is capable
of maneuver, the FAA AST has no
ability to control its movements (i.e.,
the FAA is not authorized to provide

space traffic management services).

The second point relates to the scope
of the FAA AST authority, which is
licensing launches and reentries that
are within its jurisdictional mandate.
This scope of authority significantly
limits U.S. oversight of many pay-
loads, since there is no legal require-
ment for non-government payloads
to be launched in the United States.?!
Consequently, if a commercial entity
chooses (and is otherwise able under
existing U.S. law) to use a foreign
launch provider, its payload will not
be subject to the FAA AST payload
review. Furthermore, if the payload
is not one that is otherwise required
to be licensed by the FCC or NOAA,
the United States may effectively have
no ability to authorize or continually
supervise the functioning or activities

of that payload.

EMERGING ACTIVITIES

AND THE LAW

While the majority of current com-
mercial space activities still fall within
the SATCOM, remote sensing, and
launch categories, commercial space
companies are starting to develop

concepts and pursue technologies

(7) intended operations during the life of the
payload; and (8) delivery point in flight at
which the payload will no longer be under
licensee’s control.

31 Note that U.S. export control laws may
impact the ability of U.S. commercial
companies to use foreign launch services for
certain types of payloads.

Volume 43, Number 3 | Operations & Expeditionary Law

Once the launch
license has been
granted, FAA AST
has no continuing
oversight over the
activities of the
payload in space.

18



that expand upon and push beyond

these ‘traditional’ capability areas. As
noted, commercial remote sensing

is moving from a business concept
where imagery is the product, to one
where the imagery itself is only part
of the equation, which now may
include proprietary analytics working
in concert with imagery to provide

a tailored final product to meet the
demands of the consumer. In addi-
tion, commercial entities are focusing
on utilizing multi-spectral imaging
capabilities; improving revisit rates
and factoring in latency requirements;
and providing video, rather than still
images. Commercial companies are
looking at fielding constellations of
less expensive small satellites, rather
than relying on the traditional large
and more costly remote sensing satel-
lites that have been the norm until
recently. Commercial remote sensing
is evolving from providing a snapshot
in time, to being able to provide
change detection/pattern-of-life type
capabilities. Commercial companies
are also poised to offer their imag-
ing capabilities not just for Earth
observation, but for NEI, which
would make information that was
once almost exclusively in the hands
of governments, generally available to

the public.

Innovations are occurring in other
space sectors as well. Commercial
companies are developing habitation
modules, researching the possibilities
of on-orbit manufacturing, and
examining the related concept of uti-
lizing space resources to support such
activities. The utilization of space
resources presupposes the capability
to find and extract those resources,
which is another area for which
commercial companies are developing
business plans. Companies are pursu-
ing on-orbit servicing technologies,
looking at opportunities to not

just provide the technology, but to
provide services (which offers a much
more robust business case than one
solely dependent on sales of technol-
ogy, such as satellites). There are also
well-publicized ventures underway

to support a space tourism industry,
with several companies actively taking
orders to provide paying customers
with a suborbital space experience.
All of these activities will contribute
to increased activity in space,
highlighted by an unprecedented
increase in the ability (and need) for
space objects to move and maneuver,
which itself will lead to requirements

for space traffic management.

As commercial space entities explore
innovative technologies, products,
and services, they are challenging
and exposing the boundaries of the
existing domestic legal and regulatory
regimes. Significantly, these legal

and regulatory challenges and voids
are not just theoretical, contingent
upon the successful development of
conceptual technologies. Current
capabilities, including new uses of
existing technologies, are stretching
the limits of the existing legal regime.
The need to evolve the law in a way
that is responsive to these techno-
logical developments and emerging

business plans was recognized in the

recent CSLCA.3?

The CSLCA has several provisions
directed at areas where the existing
legal and regulatory framework may
be lacking. In connection with a
directed assessment of current and
proposed near-term space activities,
Section 108 mandates the identifica-
tion of, and recommendations for,
appropriate authorization and
supervision authorities for such activi-
ties. Section 109 notes that it is the
sense of Congress “that an improved
framework may be necessary for space

traffic management” and directs an

3 CSLCA, Pub. L. No. 114-90 (2015).

19  The Reporter | Volume 43, Number 3



independent study of alternative
frameworks. Finally, in a substantive
addition to the law, the CSLCA

adds the Space Resource Exploration
and Utilization Act (SREUA) to the
United States Code.?* The SREUA
provides that U.S. citizens “engaged
in commercial recovery” of asteroid
or space resources are entitled to

the resource obtained, “including

to possess, own, transport, use, and
sell” the resource “in accordance with

34

applicable law.”

The SREUA has been welcomed

by the commercial space sector
(especially those with resource-based
business plans), as it establishes an
enforceable legal right to the resources
they seek to obtain and utilize.
However, it is only one provision
covering one aspect of a plethora

of potential space activities. As the
CSLCA recognizes, there are open
questions as to who should exercise
authorization and supervision over
emerging commercial space activities,
what authorities are required for those
activities, and even what the activities
themselves are likely to look like in
the near future. In the midst of this

3 The Space Resource Exploration and
Utilization Act, 51 U.S.C. §§ 51301-51303
(2016).

3 Id, at § 51303.

legal and regulatory uncertainty, the
inescapable fact that commercial
space is evolving remains. Emerging
technologies are turning ideas that
were once theoretical into actionable
business plans. Similarly, the avail-
ability of knowledge and technology,
combined with potential markets that
appear to be receptive to the expand-
ing utility of commercial space, is
creating an atmosphere where private
investment in commercial space is
providing the capital that many of

these entities need to take concepts

to the next level. As it is established

national policy to encourage and

support the U.S. commercial space Major Susan J. Trepczynski
industry,” it appears essential for the (B.A. University of California, Berkeley; J.D.,
United States to take steps to ensure University of the Pacific, McGeorge School

of Law; LL.M. Air and Space Law, McGill

dd ~ | University) is Chief, Air and Space Law Division,
addresses emerging commercial space HQ USAF/JAO.

the domestic legal regime adequately

activities. The CSLCA recognizes the
fact that legal voids exist and appears
poised to attempt to address the issue
by building on the existing domestic
legal regime that is applicable to the

more well-established commercial

space activities.

35 NaT10NAL SPACE PoLicy oF THE UNITED
StatES OF AMERICA 3 (2010) (stating

that the United States is “committed to
encouraging and facilitating the growth of a
U.S. commercial space sector that supports
U.S. needs, is globally competitive, and
advances U.S. leadership in the generation
of new markets and innovation-driven
entrepreneurship); NATIONAL SPACE
TRANSPORTATION PoLicy 3-5 (2013).
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AT THE AIR FORCE CourT oF CRIMINAL APPEALS

DURING THE LAST 10 YEARS

BY MAJOR KEVIN W. GOTFREDSON AND CAPTAIN MICAH L. SMITH

uring a recent lecture in Washington, D.C.,

on military sexual assault prosecutions, an

audience member asked the professor’s opinion
on the “epidemic” of valid convictions being overturned
for factual sufficiency reasons by the military courts of
criminal appeals. Murmurs floated through the crowd,
and a vigorous debate followed, challenging whether the
audience member’s belief that convictions were being
overturned at an alarming rate was based on reality or a
perception influenced by a few newsworthy cases. The
underlying proposition of this question is that military
appellate courts are providing an inordinate amount of
relief in the appellate process. This article explores the
questions of how much and how often sentence relief
is granted by military appellate courts by reviewing
the cases decided by the Air Force Court of Criminal
Appeals (AFCCA) during the last 10 years.'

To provide a better understanding of the subject, this
article begins with a brief discussion of the scope of
authority granted to the military courts of criminal
appeals. Second, it provides a framework to analyze the

frequency at which AFCCA granted different forms of

! Although the authors both work at the Air Force Court of Criminal
Appeals (AFCCA) the decision to write this article was theirs alone
and the judges on the court, past or present, had no influence on this
article.

Stock Photo © iStock.com/_ba_

sentence relief. Third, it looks at what influence, if any,
the Court of Appeals for the Armed Forces (CAAF) may
have had on the sentence relief granted by AFCCA.
Fourth, it looks specifically at the confinement relief
granted by AFCCA as a quantifiable measure of sentence
relief. Fifth, it analyzes cases where sentence relief was
granted on the basis of factual sufficiency of the evidence
or the appropriateness of the sentence. Finally, the article
uses the data collected to see whether sentence relief

shares any connection to the rank of the appellant.

REVIEW BY THE AIR FORCE COURT

OF CRIMINAL APPEALS

Article 66(a) of the Uniform Code of Military Justice
(UCMYJ),? requires each service’s Judge Advocate General
to establish a court of criminal appeals. The Air Force’s
court is the United States Air Force Court of Criminal
Appeals.® Pursuant to Article 66(b)(1), UCM]J,* AFCCA
reviews the records of trial of all cases in which the
convening authority approves a sentence that includes a

punitive discharge, confinement for 12 months, or death.

2 UCM]J art. 66(a) (2012).

3 The court was previously called the Air Force Board of Review from
1950 to 1968 and the Air Force Court of Military Review from 1968
to 1994.

# UCM]J art. 66(b)(1) (2012).
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The courts of criminal appeals review cases for legal
error, factual sufficiency, and sentence appropriateness.’
For instances of legal error, a finding or sentence cannot
be disturbed “unless the error materially prejudices the
substantial rights of the [appellant].”® In conducting
their unique appellate factual sufficiency review, the
courts “may weigh the evidence, judge the credibility
of witnesses, and determine controverted questions of
fact, recognizing that the trial court saw and heard the
witnesses.”” The courts review sentence appropriateness
de novo “to ensure ‘a fair and just punishment for every
accused,”® but they are not authorized to engage in

exercises of clemency.’

METHODOLOGY

This article now examines the last 10 years of decisions
issued by AFCCA to see how often it used the above-
mentioned powers to grant relief and to see if there were

any noticeable trends."’

The data set was limited to only cases reviewed by
AFCCA under Article 66, UCM]. No interlocutory
appeals under Article 62, UCM]J,"" or petitions for
extraordinary relief were considered. Additionally,

each case was only counted the last time it was before
AFCCA. Therefore, the total number of cases used for
analysis was not the total number of decisions issued
by AFCCA each year, but rather the number of unique

cases receiving a final decision that year."? This approach

> A court of criminal appeals may only affirm “findings of guilty and
the sentence or such part or amount of the sentence, as it finds correct
in law and fact and determines, on the basis of the entire record,

should be approved.” UCM]J art. 66(c) (2012).
¢ UCMJ art. 59(a) (2012).
7 UCM]J art. 66(c) (2012).

8 United States v. Baier, 60 M.]J. 382, 384 (C.A.A.E 2005) (quoting
United States v. Bauerback, 55 M.]. 501, 504 (A. Ct. Crim. App.
2001)).

% United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).

19 Although this article focuses on sentence relief granted in a given
year, it is not taking a position on whether sentence relief should be
given or not.

1 UCMJ art. 62 (2012).

2 1n the few occasions when an appellant had multiple courts-martial
for different offenses, each court-martial was counted separately.
Also, in the even rarer situation when an appellant’s conviction was
overturned and a second court-martial was convened, the two courts-

gives a more accurate picture of how often sentence
relief is granted as it is not uncommon for a case to be
before AFCCA on multiple occasions as it goes through
the appellate process.”® Using this approach, 3,253
unique cases were identified for the 10-year period from
1 January 2006 to 31 December 2015. The number of
cases for each year ranged from 207 to 677.

Only cases that involved a sentence modified by the
court were classified as having received relief.’* Cases
where a modification of findings did not impact a

sentence were not considered to have received relief.'®

CASES SEPARATED BY SUBSTANTIAL

AND MINOR SENTENCE RELIEF

Armed with a substantial amount of data, the cases where
AFCCA granted sentence relief were further separated
into two categories: (1) substantial relief and (2) minor
relief. A case was classified as having received substantial
relief if one of the following occurred: (1) a punitive
discharge was set aside, (2) a dishonorable discharge was
upgraded to a bad-conduct discharge, or (3) confinement
was reduced by at least 10 percent.'® All other cases
receiving some sentence relief but not meeting the above

criteria fell into the “minor relief” category.'”

martial were considered separately because they each had unique legal
and factual issues that AFCCA considered.

13 The same cases can be reviewed by AFCCA numerous times. This
can occur due to remand from the CAAF or AFCCA can reconsider
cases for a variety of reasons. See, ¢.g., United States v. Gutierrez, 2015
CCA LEXIS 525 (A.E Ct. Crim. App. 23 Nov. 2015) (unpub. op.);
United States v. Gutierrez, 74 M.]. 61, 63 (C.A.A.E. 2015); United
States v. Gutierrez, 2014 CCA LEXIS 110 (A.E. Ct. Crim. App. 25
Feb. 2014) (unpub. op.); United States v. Gutierrez, 73 M.]. 128
(C.A.A.E 2013); United States v. Gutierrez, 2013 CCA LEXIS 1014
(A.E Ct. Crim. App. 21 Mar. 2013) (unpub. op.).

14 We also included cases where AFCCA modified findings and
returned the case for a sentence rehearing and the sentence was
modified. For our later analysis we used the sentence adjudged at the
rehearing.

1> While such action in setting aside or modifying the findings
undoubtedly qualifies as relief, we limited our data to cases where the
relief had a practical impact on the appellant.

16 The one case where a sentence of confinement for life without parole
was changed to confinement for life was also considered significant
relief. The case is United States v. Smith, 2013 CCA LEXIS 504 (A.E
Ct. Crim. App. 19 June 2013) (unpub. op.).

17 See, e.g., United States v. Escobar, 73 M.]. 871 (A.E. Ct. Crim App.
2014) (not approving forfeitures due to erroneous staff judge advocate
recommendation, but approving a dishonorable discharge and 20 years
of confinement).
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Figure 1 shows the results of this methodology,
displaying the percent of cases granted relief from 2006
through 2015 by AFCCA."®

On average, over the 10-year period, AFCCA granted
relief in just 5 percent of cases—minor relief in 1.6
percent of cases and substantial relief in 3.4 percent

of cases.”

No clear pattern emerges from Figure 1. There was a lull
in sentence relief from 2008 to 2011 as well as a spike
towards the end, with three out of the last four years
being the highest. The most recent year, 2015, had a
greater percentage of sentence relief than other years.
However, it is important to note that 2015 also had the
fewest number of cases, so any sentence relief granted
had a greater impact on the overall percentage. Three
fewer cases with substantial sentence relief in 2015 would

drop it below the substantial relief granted in 2013.

CASES INFLUENCED BY CAAF
This section considers how CAAF has influenced
sentence relief at AFCCA during the last 10 years, and if

that influence can explain the increase in sentence relief

'8 The numbers are in the following table:

Substantial Relief |  Minor Relief
677 30 9

2006

2007 483 13 13
2008 373 7 4
2009 285 5 6
2010 252 4 3
20M AR 3 4
2012 243 n 4
2013 297 17 1
2014 225 5 6
2015 207 14 3

Y Not every year had an equal number of cases decided by AFCCA,

so an average of the percentages in the Figure 1 does not provide the
actual overall average. Instead, to calculate the overall average of cases
with sentence rclieg the total number of cases granted sentence relief in
the 10-year period (162) was divided by the total number of cases over
the same time period (3,253).

in 2012, 2013, and 2015.2° Of the sentence relief cases
previously identified, cases were further separated by
cases which CAAF set aside findings or created binding
precedent* that required AFCCA to set aside findings
or modify sentences resulting in sentence relief. By
highlighting these cases, one can see the influence CAAF

had on the number of cases receiving sentence relief.

After filtering out cases that CAAF appeared to require
AFCCA to grant relief, during the ten-year period,
minor relief was granted in 1.4 percent of cases (down
0.2 percent) and substantial relief was granted in 2.2
percent of cases (down 1.2 percent). Of the cases in
which AFCCA granted relief from 2006 through 2015,
CAAF influenced 28 percent of them (1.4 percent of all
cases).”” Figure 2 displays this result.

CAAF influenced every year except 2008 to some extent
but never dramatically.”® Based on this method, CAAF
appeared to have the largest impact on AFCCA’s 2012,
2013, and 2015 cases. These were the 3 years with

the highest percentage of sentence relief granted by
AFCCA (as seen in Figure 1). Thus, a large portion of
the